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[ was delighted for the invitation to participate in this session of 10th Asian Constitutional Law Forum.
My thanks to the Management Committee—Cora Chan and Stefano Osella—and our esteemed chair,
Albert Chen, as well as to the University of Hong Kong Faculty of Law, its Centre for Comparative and
Public Law, and to the Association for Asian Constitutional Studies.

[ was asked to consider an aspect of socialist constitutionalism in the People’s Republic of China. Rather
than focusing on the Chinese constitution from wiz/in its text, I will flip the analysis to very briefly
rethink constitutional cognition beyond, or above, the constitutional text and its conventional
“lifeworld.” The hope is that the exercise may enrich our understanding of constitutional forms and
practice within China (and elsewhere) as some sort of higher law.

The starting point is simple and well known to the philosophy of perception (text) and cognition
(interpretation):

Semiotics and linguistics suggest that text is a meaningless object. Meaning occurs as text is recognized
as the symbolic representation of principles. That meaning is then manifested in its performance. Text
does not say what it means; it means what it does. The “what”, the content or object, of both are made up
of the formative beliefs materialized in core presumptions which, when aggregated, makes possible the
ordered framing of a rationalized cognitive space, one invested with purpose; again all affirmed in text.

Approached this way, a constitution is fundamentally performative. What it performs are the fears,
responses, and principles that drove it from a state of revolutionary organization to a collective in power.
The principles and performance expectations are manifested as textual and operational cages of
regulation around discretionary decision making. Revolutionary principles are internalized into the
forms, functions, and structures of constitutional cages reduced to text. These cages, like the power they
cage, are instruments to realize specific objectives that serve as the basis for political authority and
legitimacy. Beyond that, rest is techno-bureaucracy, the management of the masses, and their education;
these make meaning meaningful for the constitution of social relations, especially within the cognitive
space we now call law.

Consequently, revolutionary normative framing points might be the germinal basis for constitutional
cognition. A basic framing point for China might be this: in the modern era and certainly since the
1840s, Chinese constitutionalism, has been, is, and will remain, an aspect, a feature, a trait, of imperial,
then socialist, and now Chinese style, modernization. Modernization represents the apex rationalization
of political authority bent to a particular overall purpose and undertaken in a specific form.
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Let me briefly try to unpack all of that.

FIRST, what are the foundational premises embedded in the word Socialist (or Chinese style)
modernization? The outer rings of socialist modernization are well known, though it may be worth re-
considering them as constitutional principle. Its current articulation described in June 2024 by the
CPC’s General Secretary: “Chinese-style modernization is socialist modernization led by the CPC. It has
both the common characteristics of modernization in various countries and Chinese characteristics based
on its own national conditions.”

That general formulation includes key cognition-rationalizing premises which, in the conventional
constitutional language of liberal democracy, produce system-mandatory premises of constitutional
dimension:

One, it is shaped by national characteristics. These are dynamic characteristics, a function of the current
stage of historical development. Today that includes the problems of a large and dispersed population;
the challenges of the current general contradiction of common prosperity, and of aligning material and
spiritual development as the twin engines of productive forces that must be developed; environmental
sensitivity for current and future generations; and a contemporary version of the communist
international.

Two, these Chinese characteristics are then embedded into six contemporary core premises of socialist
modernization: (1) Itis socialist; (2) that socialism is a path, not a goal, and the path is meant to lead the
nation toward the establishment of a communist society; (3) the engine for that progress is the
Communist Party; (4) the engine for movement along that path in the right direction is the development
of all productive forces, physical, economic, social, and cultural (today in the form of high quality
development); (5) leadership and guidance is a dialectical exercise, with the CPC at the center, built
around the contemporary expression of the mass line in the form of whole process peoples democracy;
and (6) this model is best protected by its transformation into a path than can be followed by other
peoples.

SECOND: what are the ends of modernization? The goal of modernization is the establishment of a
communist society in China and for the Chinese people, which then serves as a model for the world. That
is, socialism embeds within its meaning the principle of the alignment between productive forces and
State assets. These State assets, defined in an all-around way and including its government and the
vanguard CPC itself, are the productive forces that must be developed in ways that move society toward
its goal in accord with the fundamental principles of revolutionary political organization.

THIRD: how is the constitutional concept of modernization expressed in action institutionally? 1f
the goal of Chinese-style socialist modernization is the establishment of a communist society, itself the

bedrock principle of Chinese style constitutionalism, then its vehicle (all-around productive forces) must
move along the socialist path in the “right” direction. It also requires a constitutionally legitimate driver;
in this case the CPC, whose leadership authority represents the apex expression of productive forces and
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also its guiding form. The Chinese people are both the fundamental object of modernization and the
engine for its fulfillment. They must be soundly guided forward along the socialist path. That
modernization of political social relations is expressed through the constitutional premise of people’s
democratic dictatorship and its patriotic campaigns. The constitutional dialectic between the CPC
vanguard of social forces and the masses is then rationalized collectively through the mechanisms of
whole process peoples democracy.

FOURTH: in what form are the means of modernization fundamentally realized ? The means of
institutional realization is founded on the premise of power in regulatory cages. Law and legal structures
are thus productive forces that modernize and that must also be modernized. The bars of these cages are
the principles and objectives of modernization. Within the cage of regulation constitutionally legitimate
exercise of administrative discretion may be exercised. These regulatory cages represent the vessel of
state power (&2 )— the ordering and supervision of which are left to the collective holder of political
authority. Within these cages it is possible to speak of high or new quality production of the
administrative apparatus of government and of the institutional apparatus of the vanguard party.

FIFTH: what are the constitutional forms of modernization thus understood? At last, and only here,
does one come face to face with constitutional text. While in liberal democratic systems text might be
understood as an organizational starting point for constitutional analysis and theory, where objectives
are placed at the center of analysis text follows principles rather than serving as its driving or shaping
form. Constitutional text is formed by and expresses modernization in its comprehensive forms, not the
other way around. Constitutionalism can be understood as the study of a critical productive force in the
structuring and institutionalization of order, and the means by which the normative imperatives of
socialist modernization is realized.

SIXTH: what are the dialectics of socialist modernization as a constitutional imperative? The
dialectics that follow occur at the level of politics and administration. They are framed around
consultation and measured against the premises and contemporary expressions of development. The
fundamental divination of that framing is left to the CPC within which self-revolution accountability
measures mimic those in other spheres of organized life. This is what is written into and as the text of the
constitution.

In summary, what does the constitution provide? 1t provides a common language and a common
point of reference for the normative cages within which Chinese constitutionalism exists as stabilized
structures within which the continuous revolutionary impulse may be utilized. Modernization contains
within its meaning the core premises around which the rule of law, politics, and collective organization
are rationalized. From this perspective, the Chinese constitutional system comes into better focus as a
constitutional system organized not to govern but to transform its masses in quite clearly defined ways.

Thank you.
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