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A COBBLER’S COURT A PRACTETIONER’S
COURT THE REHNQUIST C()URT FINDS ITS; o
— “GROOVE”* s

I INTRODUCTION e

_ Commentators have rev1ewed the 199’7 98 Supreme Court Term and }udged it
a great yawn, a Term of reIatwe qulescence 7l There_ was a s_en_se of empon_ess at
theendoftheTerm : PN RSN

-_:[F]undamemal questmns of hberty and cquallty were almost ums:ble Even-' .

_-__"_"matters of federalism, so prominent in recent Terms, receded from: view. Instead___ '
o :__the docket was crammed with technical questions of “lawyer s law.” Such issues
. are an essentaal mgredlent of every 'Term s caseload but thls year they werc{" ;

':ma"'. Weil appear 1nsubstant:a1 from an'operatlc perspective: thex_'ewere no'battlcs of_ 2
‘grand. theory, fio orchestras playmg contests of good ersus evil for heavenly .

spectators no great chorus of people screammg for this o that thmg to be donc m the I

name of one or more of the currently fashmnable dcltles

_ R Based on remarks dehvered at the Confenence Pracrrrtoner ¥ Gurd'e 1wthe October 1997 Térm oj rhe United
States Supreme Court; at the University of Tulsa College of Law, December 11;1998. In ordérto keep dsclose tothe .
or;gmal flavor of the remarks, the text has been edited sparingly and a féw footnotes have béen added. : i

1 Executive Director, Tulsa Comparanve & international Law Center; Professor of LEaw; Umversnty of Tulsa.
College of Law. - :

R M;chae! C Dorf Foreword The Lzm:ts of Socratxc Deltberat:(m, 112 HARV L "REV 4 5 (1998) (c;tanons .

omltted) : ; :

: 3 The pronouncement in‘a-recent Oregon Srare Bar Bulletm p:ece mcely summanzed [hlS view:. “ln some.
quarters; the Siiprere Court’s 1997 téri has beer dubbed the Seinfeld termy it offered alot of interesting observations -
but-in’ thie ¢nid: it wasn’t-aboui afythitig: st alt.”: Jeff Bleich, Kelly Klaus; Elizabeth: Earle' Beske, A Term About
Something: Though Not Full ofSound and Fury, :he Term Deﬁmre!y ngmﬂed Somethmg, 58 Aungep OR S'r B

'BULL19(1998)
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_ A closor v;ew however revoals the shailowness of th;s }udgment m at Ieast two
'respects “The first has beeni weﬂ understood espemally by practitioners. These folk__ '
are pleased with the form of many of the'decisions of the 1997-98 Term, especially . |
in the areas of sexual harassment and criminal law, for the guidance the opinions have . -
'prowded thoso who must administer or enforce the law, or otherwise conform their
behavior to emerging 1eg1s1at1ve and }ud1c1al 1mpos:tlons. My second, and miuichless .
generally recognized, réason for Judgmg the past Term 51gmﬁcant is far less concrete, -

but important nonetheless.” The past Term has fully exposed what the Rehnquast o '

Court is about. The Court has at last revealed (and reveled in) its zdentnty, its_ -
equilibrium, and perhaps its mission.: This past Term uncovers a Court most "
produictive and at its best (whatever one may think of the results in particular cases)
whien it eschews grand theory and instructs in the éveryday application of the myriad
' “of mundane obhgatlons 1mposed upon’ people by court ‘and’ 1ogxslature ThlS 1s a
'practxtloner s court, a cobbler’s court-—and many ‘should be happy for it.. '

The coming years will show: that thie Rehnquist: Court has ﬁnaily found s

approaches cases and fashions decisions. I believe these decisions ovidence the way - |
the Rehnqulst Court has successfully adoptoc_l an mcrementahst hlghly focused

is to prov1de practzcal guidance to peoplo and espoc1ally a mmmtrators enforcors

‘and those bound by particular prowszons m the apphcanon of obllgatlons and dutles -
_:nnposod by courts and Ieg1slators : ' E
decision : 'hese casos"reveals:" ho Re h_nqu;st Court"as a grand_ -

II THE FEDERALISM CASES

o Tho foderahsm cases. thl,s past Term whtch I rov1ew herc “were nenther
momentous nor at the heart of tho culturai or soc1o~poht1ca1 struggies of Amenoan

3 . groovo ™ Itisa Cobbfer s Court, I wle brleﬂy discuss thas past T_erm s federahsm_ __

See e g LssaAch:m, Supreme Court Cases: 1997 1998 Term 67 FBl L. ENFORCE&EN‘FBULI.“ 25 {Oct :_ : o

1 1998}, available in' 1998 WL 15028970, -
3. See How STELLA GOT HER GROOVEBACK (Tweoncsh Century Fox 1998) lee the atiinide shown by thc t;tie
: _character. the: Court’s opinions have: reeked: of. boredom; exhaustion; and lack. of passion:; Its boredom has been.
-especially evidentintheinterminable battles over increasingly. irrelevant. theoretical stances. Its passuon couldhavebéen
.aroused only:-when it atternpted to move away from the ﬁxalson on those stances At Iast asa cobbler H court Rehnqu;st )
_and his coEleagues have found their groove., .o :
_ 6. Jesse Choper made 2 similar point with respéct to dec:s:ons of the 1996 Tf:rm though soch a Judgment m h;s '-_
opinion, might not be a cause for great rejoicing: See Jesse H. Choper, On The Difference in Importance Berween

Supreme Court Doctrine And Actual Comequem.m A Rewew of The Supreme Court's 1996-1997 Term, 19 = B :

CARDOZO L. REV: 2259 (1998)..

7. AT&T v Centeal Office Tel, inc., 1185, Ct. 1956(;998) Baker v. GeneralMotors, 1185.Ct. 657{1998), R

. Foster v. Love, 118 $:'Ct; 464 (1997); Breard v. Virginia, | 18'S. Ct. 1352 (1998).
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generatrons smce the end of the Second World War. That battle has shrfted as it
‘should; to the political realm. In the battle over the 1mpeachrnent and removal of -
Preszdent Clinton, the Supreme Court has thankfully played a rnargmal role.* Each
‘of the cases, rnterestmg in their own rrght serves as an excellent example of the
- jurisprudence at which the Rehnquist Court excels. Each is narrowly tarlored toa
s specrfic situation, almed at'the: practitioner, not the theorencran ®" Each'is meant to
prowde gu;dance to those who must live wrthm the constraints of the law appliecl and
each is of llttle use outsrde the class _"f s1tuauons 1mmed1ately presented

‘Al AT&T . Central Ofﬁce Tel Enc

AT&T 1s a classxc preemptlon case, rnade more 1nterest1ng because the fedea:al

' _'legzslatxon at issue. was, deemed: to. substannally foreclose -action’ on state-based -

“claims: Whrle this result might have been ordinary even ten years ago, the Rehnqurst"-
- ‘Court has been’ endowed witha reputatlon for being srgmﬁcantly deferentral to states'
and: extraordmarrly hondeferential to the  federal “government with  respect. to
~legislation such as the Brady Bill!: and the Firearms Bill."” The fact that this Court;
‘far more sensrtlve to state prerogatwes, issued an opxnron creating a broad area of
- federal. preemptron perhaps even gratuatously' broad ought to make us stop long )
: enough to'see:what was going on here. ©: .- K
: ‘Irr this case, the United States Supreme Court ruled that the ﬁled—rate doctrine
'apphes-to non-price: features in utility: tariffs, such as service conditions and billing
options, as well as rates, The Court overturned the Ninth Circuit’s decision:'* It -
‘ruled that the: Communrcanons Act of 1934 preempted aisuit: ﬁied by a telephone :
- reseller: allegmg that AT&T had breached promises: to offer cert n serv1ces, where. _
o AT&T s tariff. already_ :ad adclressed avaﬂabrhty of such services.” .o TR
SER The lawsult was ﬁled by:Central Ofﬁce Telephone Inc. -(COT), a reseller of _

.. 8 TheCourt’s mvolvemem in the Presrdennal cases, at once fascmatmg and rmsgmded is beyond the scope of
*this address. - For & discussion’of those cases from a'different perspéctive, see Martin H.: Belsky, Invemgarmg the -
President: The Supreme Court and the Impeachment Process; 34 TULSAL.J- 289 (1999). p
.9, "And in this way, perhaps, the Rehnquist Court has become as dismissive of the theorencmn and the Eegal
academ:c, as the theoreticiari has been of the Court in the recent past L A
40,5118 8. Cr 1956.(1998). D ; .
. 110 Brady Handgin Preventron Act of 1993 Pub L No IO3 I59 107 Stat 1536 (1993) (ooclal‘ ed as amended :
- in'scattered sctions of IS BS.CY
- 125 Oiwner’s- Protéction” Act of l986 Pub L 99-308 100 Stat 449 ( 1986) (codlt' ed as amended in scattered o
sections and titleés of URSIC 5 e . RRE
1%, Under the filed rate doctriae:™ "~~~ g ERr RETRET
the rate of the carrier duly filed isthe on[y Iawful charge Devzat:on from it is not pemutted upon:
any pretext;. Shippers and travelers are charged with notice of it, and they as well. as-the carrier:.:
: - must:abide-by: it unless- it-is: found. by the. Commission; to:be unreasonable .. Ignorarice: of::
-5 misguiotation of rates Is not anexcusk for payingor chargmg either lessor mose than the rate filed
. Fhis rale is undeniably strict:and it obviously may:work hardship in some cases, butit cmbodies
. thé’policy which has berie adopted by. Congress in the regu!at;on ofi 1n£crstate comrnerce m Grder’:
: to'prevent unjust discrimination ;2 : :
Lonigville & Nashville R.R. Co. v. Maxwell 237 U S 94 97 {1915), quo!ed in A'I'&Tv Central Off'ce 'Fel lnc :
118 8. CL1956,1962-63 (1998): : Rt 3 R
4. Céntral Office Tel., Inc. v, AT&'I' 108 Fad 981 (9th C:r 1997)
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:: long drstance capacrty on AT&T 5 network under an AT&T program known as. |

““Software Defined Network™ or “SDN.” AT&T had filed a ‘tariff detarlmg its
'responsrbﬂ;ues in fuiﬁilmg orders and bﬂlmg for the program The SDN was - -
desrgned to gwe deep drscounts to iarge customers who were heavy users of iong. SR
distance serv1ces The program also became attractrve to resellers such as COT who

purchased blocks of time at the discount rates and resold them, ata proﬁt to smaIIer' e

“¢ustomers who couid not mdwxdually quahfy for pamcrpatzon in SDN. In its suit,

COT claimed breach of AT&T s oral comntract for more favorable terms than the o _

tariff required. COT also claimed that AT&T tortiously interfered with COT’s
relations with its customers. A federal jury agreed, rendering a verdict in COT’s

favor. for $13 million, whrch the tnal _}udge reduced to $1 154 OGO after postmtnal' S

: proceedmgs

i A_-_drvrded Nnath ercmt United States Court of Appea]s panei affirmed, S R

re_]ected AT&T 5 argument that the suit’ shouid have been barred by the: ﬁled—rate_ E
-doctrine. The ﬁled—rate doctrmeprohlblts a.carrier - from dev1at1ng from the termsand -
; rates set forth inits ﬁied tariff; and bars surts chaﬁengmg the terms ofa taraff that has .
: _ﬁbeen approved. ‘AT&T’s petmon for a writ of certiorari was granted i
- Justice: Antonin Scaha wr1tmg for the majorlty concluded that COT s contract )
'clalm was barred by the filed-rats rti
' was whoily derwed frorn the contract cla:m

"':compames get the same preferences, ‘that would only tend to: show that the practice .

y was un}awful [Wlth regard tO] the 0thers as Weﬂ bl Lastly, I ustlce Scaha conciuded s

_.sought to take @ less expanswe v1ew of the .reach of the ﬁledwrate doctrme He.
emphamzed that the filed-rate doctrine. nelther governs the entarety of the reIatlonshlp

between the customer and the carrier, nor shields the carrier from all: state law 0

‘ hablhty “For example, it does not affect whatever dutles state an mrght 1mpose on B

15, See i a1 986,

16. Seeid.at994; : I Lo : .

17, Inits cert:oran pentlon A‘F&T contended the decssson confhcts \mth past Supreme Court decnsmns and would. )
destroy the major goal of the Communications Act of 1934 - national uniformity.:Indeed, by enforcing the ‘side deals’

COT aileges irthis case; the court of appeals Has made COT the beneficiary of ihie very discriminiation that Sections Co

202 and 203 [of the Communications Act] and the filed tariff doctring were intended:to prohlblt AT&T maintained.” -
1 No. 5 ANDREWS TELECOMM; INDUS Lmo REP 6 {1998}, avadab!e inl: No 5 ANTINDLR 6 (WcstlaW) '
S8 ATET, 118 8: Cliat 1963 -

19 Fd: at 1959 (eiting Unlted State:sv WabashRR Co 325 US 403 4!3 (1944))

20.. See id. at 1964-63. ) 5 R
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petltxoner to refram from mtent:ona]ly mterfermg wra;h respondent S reiatronshrps with
' :zts customers by means other than faﬂmg to honor unenforceable side agreemcnts or
to refrain from engaging in slander or libel, or to satlsfy other contractual obliga-
- tions.””! However, he agreed that COT’S tortlous mterference ciarm was whoHy

: :derlved from the contract claim. . . "

) The drssent was mterestmg, 1f only for 1ts Eumtanons J estace J ohn Paul Stevens .
'argued that the hrgh court should have remanded at least. some of COT’s tortious
interference claims for anew trlal because these clalms fell outsrde the reach of the
_filed tarlff doctrme “ln my opmron however the j Jury ’s verd;ct on respondent s tort _

claimis supported by ev1dence that went well beyond and drffered in nature from the

contract claim. 22 He expressai the view that whrle the “Court correc y_states that - -

the filed rate doctrme will pre«empt some tort claims, . We have ever before
applred that harsh doctrme to bar rehef for tor’eous conduct w1th so htt]e connectron-

S to, or effect upon, the reIatlonshrp govemed_ ’oy the tariff.”

b Here the Court took the eer_n iondg __Iuch it had prewously construed_
__narrowiy, and apphed itina way remmrscent' of the ERISA24 era when the Court read'

transact;on or occurrence’ for purposes of 'clann precluswn : compu!sory counter- .
claims and Jomder of claims than to the issue of preemption.
real and very practrcal——-what constrtutes connectedness sufﬁcrent:to have 1ega1
effect It is hard to concerve of a greater ]urlsprudence of the ca e than th.lS N

B Bakerv General Motors Corp

Thrs case deals w1th the issue of state—to—state federahsm m the context of fu]l
faith and credit. In-Baker, a: Mlchlgan court entered:a stipulated injunction: that
barred a former employee of General Motors (GM) from testifying against GM in
. other'product. liability cases. ‘Plaintiffs in a Missouri product liability action against
GM subpoenaed Baker s testlmony :GM sought to bar the testimony on the basis of
the: Mlchlgan mjuncnon 7. While' noting that the settlement agreement and injuriction .
. could prevent the settimg emponee from volunteermg his téstimony, the Supreme

; Court helci that they could neither bmd non-partles to the Mrchrgan proceedmg nor_ :

21. Id. at 1966 (Rehnguist, C.J., concurring)..

. 22.- Id.ar 1967 (Ste_vens;J.-,-dissenting):-'-.: e
23... Id, at 1968 (Steévens, 1 dlssemmg)

24 See 29 US.CI§1 14(Wes£ 1998)..: o : :

- 250 See; e.g.; California Div: of Labor Standards Enforcementv Dallmgham Constr Inc 519 US 316 (1997)
260118 8.Ct: 657(1998) : e A : : S =
27. See id. at 660-63.
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dictate the admlssﬂ)thty of the testlmony 0 another'court = Thus the Mrssourl court

“could compei the employee to testlfy wuhout v:olatmg the Full Farth and Credlt"' o

_Clause

| . pubhc pohcy exceptron to_the obhgauons of courts under the federal FuII Farth anci- o

-~ The most 1mportant pronouncement of the Court was that there Wwas 1io. generalf_ Rt _-: :

Baker to interdict the practtce common in some circuits, of i usmg pubhc polrcy:_-'-as B

'the means of refus;ng t0: enforce judgments from other states... Lawyers:in the-.'
_Missourl c_o_urts could not argu ' agamst enforcement of the Mtchrgan decree on the

- :actron or mactton have been demed enforce ent ina s;ster State when they purpo'rted’ '
N to accomphsh an ofﬁc:al act wrthm th_e exclusxve provmce of that other State or' '

a court can bmd only 05 i)eople and thmgs over Whlch court has power In thrs- . '
 case; the law of the Mtch1gan case did riot: bmd the p__
o They were strangers to that other- ltttgatxon Moreover Mtchxgan nelther had power. o

Antiffs in the Missouri case...- -

ovei the litlgants n the MISSOHH casénor over the Mlssoun court. ‘The }atter remains’ - -

free; within. the: sovereign state;: of M!SSOUI‘I to determme what testlmony it wouid:

‘admit as evidence and whom it would compel to: testtfy in litigation before it: “The.. B

~Court. reasoned ‘instead that. Mrchtgan lacked: the: “authorlty to: control courts o

elsewhere by precludmg them' in-actions" brought by: strangers. to the Mlchlgan_ .

-]mgauon from determmmg for themselves, what witnesses are competent to testtfy and
' _What_ev1dence is. relevant and admtssxble in their search for the truth e :

. 28, Seeid at 665-66.
29 Id. at664:
30. Id: at 665.

31 Id.at 659, . ) ! ) : : SE R,
32 Baker v. General Motors, 118 8: Ct. at 666.- At orai argument “Justsce Ruth Bader Gmsburg prcked up on .

another consideration, suggesting that ‘what you. were’ talking, about is one: stite’s right to dictate the rules of .

admissibility of evidence in another state; and [thiat] the Full Faith and Crétdit [Clitise] is'about relations:.; Cbetween

the states inthé nationak inion moré than itis about personal rights of individuals.”™ Jetfrey Robert White, Expertsand - ; S S

Judges, 34 TRIALOT, 92 (Sept. 1998) (Transcriptof oral argument, 1997 WL638425 ate; Bakerv General Motors," e
1185.Ct, 657 (1998)). . B
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" The questzon now becomes——what sort of }udgments wﬁE be granted full fatth '
' and credit. Of course money judgments will be enforced. ‘What about injunctions?
Rather than devote a tremendous amount of paper to sweeping theoretical observa-
t!OI‘lS the Court went out of its’ way to prov;de practtca! gutdance m the context of the: '
ants. The. Court suggested a fact—based test w1th the sort of - _
‘ad hoc balancmg for whtch it has come to be noted in othet areas, for examp}e the

‘First. Amendment. 3 Enforcement of.injunctions will depend on the facts and

circumstances of the matter before a court but every court will have to’ cons;der y
cértain factors. Enforcement will depend o the identity of both the part:es seekmg -
enforcement and the partles agamst whom the énforcement is songht. .- '
- While the Mtchxgan decree is enforceable agamst Elwetl thelack of connectton' :
of the Bakers to the origifial lzttgatton militates against: apphcatton of the decree to

- - them: Alsoto be considered is the power of the i 1ssumg court. Mtchlgan courts have - -
--:authortty within Mtchtgan but’ Mlchlgan courts: have no. basxs for assertmg power. .

~over the courtsof sister-states. ' Enforcement also’ depends on:the nature of the -
i judgment Judgments for things eertam—«money, for examplemleave Tittle room for

error in apphcatton -Injunctions are another matter. They are subject to mterpreta—'. -

. tionaswellasto ‘modification. This wetghs agamst apphcatlon of mjunctlons agamst -
thet process ‘of & court of a sister state. . o sk
ol STt is important. to examine the thxee separate opinions. in detatl because the
' ratlonale for the: Boker: decns:on as articulated by the majority. and dtspoted bythe
“concurrerice; is the oniy recent direction by the: Supreme Court on the issue of full
faithand eredtt to equltable decrees.”™ ‘The concurrences would not have reachied the
'constltutlonal issues. . The: conourrence in -Baker recogmzed the existence and
y enforceablhty of the m_]unctton and the settlement agreementarising out of a.contract -
“of employment “The boundaties of that mjuncuon and settlement agreement are 2
' matter of state. law, and in th1s case, Michigan law proved adequate to: decide the -
case.? Under Mtchtgan law aperson subject to agreements like the one involved
could tesufy in other cases were he ordered t6.do so by another court.? Justtce Scalia
- argiied that enforcement measures, hke m}uncttons do not traveE with sister state
judgments as: do prec]uswe effects.”’ i : =
_ . The’ pnmary beneficiaries of the ruhng are tort plamtlffs Had General Motors -
been able to enforce its: Mschtgan equttable decree throughout of the nation, piamtlffs
wouid have been hard—pressed to produce the sort of damaging expert testimony vital
g large jury _ , such a result would have encouraged other
o compames to enter m agreements’” 1mx§ar to that between Generai Motors and Eiweli =

33 See P g Larry Caté Backer, The Incarnate Word Thar old Rugged (K!an ) Cross and rke Srare On lhe
Supreme, Court’s. October 1994, Term Esrablmhmem C[ause Cams ami the Pers:srence of C'omrc Absurdzty as
Jurmprudence, 3t TULSALJ 447 (1996) EEAE

34 Poﬂy I Pnce, Full Fuith: And Crea'tt And The Eqmr_y C(mﬂ:cr 84 VA L R
_35: Seé Baker, 118 S.'Ct. at 668, 670«7% SaEy e

36, . See id. at 6713,

37, Seeid. at 668.

: 747 764{1998)
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As one commentator has noed:

The ruhng s 1mmedlate 1mpact is very clcar. Corporauons may not use gag orders :'_

' '_from one state to block thstieblowers from bemg ca]]ed to tesnfy in other states . L

forcmg chsgrunﬂed workers to’ sigri nondzsclosure agreements in exchange for

‘severance pay. “‘The Court has told GM and other companies they 'je justnot .

e gomg ‘to be able to buy the silence-of people who have ‘evidence in important
“cases,” says Jeffrey White of the Association of Trial Eawyers of America. Public -

. Citizen, the' Ralph Nader' orgamzatlon -hails the GM ruling-as: aﬁ “lanidmark for - -

“lconisumers.” Companies “ can 1o longer gag 1ts wl‘ustleblowers or smother thelr o
i '-reveiat:ons, the group s&ys b i i e

These are. mdeed happy days for the p]amtlff s bar..f Ina world in which
Amencans are:becoming accustomed to telling any one: who's 111 listen’ everychmg-

s they know about anythirig, the pract:cal effect of Baker wﬂl be d far more hvely tort SR

' pract:ce aeross state lines. - : : _
“‘Thecase has proven troublesome to sore commentators.39 On the other hand
Baker may well suggest some of the thinking of the Court should it confront the
. constltunonahty of the Defense of Mamage Act % Some commenitators have argued
that the rejection of any pubhc pohcy exceptioti for applymg the Full Faith:
Clause rmght make it harder for states to avoid recogmzmg same sex marriages made -
legal m other states.: . may also vozd the® prowszons of faIeraI Iaw with' respect to the
' tecognition of such unxons."f Yet, it is not cleat that one can wrmg such iofty theory- '
: from out of thie Baker ¢ case:: This 'a' fiot: that kmd of opnuon SR

Whlle the--_]ustlces have not ruled squarely on: the quest;on of whether
- marriages areentitled to full faith and credit, Baker cheers Evan Wolfson, . © -
dll'eCtOI' of the mamage pro_;ect for the Lambda Lega‘i Defense F und m S

38 Dav;d G. Savage, Willa Car Crasi: Ru!mg Lead 1o Recogmnon ofGayMarr:age7 84MAR AB. A J 42 43-- .
£4(1998); see also Julie Bnenza, CaurtMakes IrHarder for Corpararmns to Silénce Wh:s:!eb[owers 34MAR TR[A.L
17 (1998).:. . .
S 1 See, e g Po!ly J Prlcc, Fuli Faxrh And CredarAnd The Egmty Conﬂzct 84 VA L REV 747 ( 1998) (“Thc
Court reached: the Coirect Fesult in‘the case’ before it butf the basic problems of “eqity corflict? rémain unresolved, -

- Both thie:Court’s opinion: and the two:concurrences were unsatlsfactory because:the. Court failed to-addressithe- key, R
- tnderlying issue of whether or to what extent'courts may rely o state law to enjoin extraterritorial conduce: Had'the -

Court focused on this issue, Targue; it could have based its decisiontipon & more appealing rationale.” /d. at 749). Bur

see Earl M. Maltz, The Full Faith and Credit Clause and the First Restatement: The Place Of Baker v. General -~

Motors Corp. In Choice of Law Theory, 73 TUL L. ReV. 305 (1998) (arguing that the majority opinion in Baker
conforms 1o the Restatement of Conflict of Laws and suggésting that the Restatemient sets forth @ plausible apprdach’
to choice of law problems). - See generally, Lavrie: Kratky. Dorte, ‘Secrecy by Consent The Use am:! mes of
Confideintiality in theé Prrsuit of Séstlement; 74 NOTRE DAME L REVI 28 (1999). " L

- 40; For geriefal cormentary on the Defense of Marriage Act and its Full Faith and Credit Clavse Imphcatlons, see;’

e.g., Joseph W. Hoverinill, A Conflict of Laws and Morals: The Choice of‘LawImptzcarwnsofHawau s Récognition . : RN L
of Same-Sex Marriages, 53 MDYLI REV. 450 (1994); Larry Krarner, Samé-Sex' Marrtage, Conﬂxc: ofLaw.v. und. n'ze R

Unconstititional Piblic Policy Excéption, 106 YALEL.L. 1965 {1997y, SR
41, See, e.g., David G. Savage, Will a Car Crash Ruling Lead to Reiognition of Gay Marrmge? 84- Mar S
AB.AL 42 (1998).
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'_New York “Thrs augurs weil for.us,” he says.. “The Court makes clear PR :

' Cwe llVC in one country, not 50 separate kmgdoms and if - marnage is akin e
toa judgrnent it gets full faith and credit across the country.” But -
. "'Edward Hartnett, a professor of crvrl procedure and constltutlonaI law at'f__ S
" Seton Hall's law ‘schaol i in Newark N.J., says Wolfson ] optnmsm may:
'be mrsolaced In Hartnett s view, Gmsbnrg 3 oprruon studlously avoids

o makmg any comment that affects'o way of another the constrtutronahty' S

. of the Defense of Marrrage Aot 2

_I suspect that Baker wdl prove to be of httle help should the Court ever revrew the. .

asa means of frarmng the questron I—Iowever Baker does not rmply how the Court_ :

R wrll wergh'the factors other than that it will not welgh competmg pubirc polrores ‘and

g 16 that extent perhaps the case. provrdes the advocates of same-sex mamage a lrttle: :

.’vrctory A Cobbler s Com't does not grve that garne away before 1ts t1me ST

. C Fosterv Love

As one commentator has noted cmng Woodrow Wllson the state—federal :

.'_"balance of power cannot “be settled by: the opinion of any orie generatron because it

is a question of growth and- every siiccessive stage of our political and econommic
development grves 1t a new aspect and makes 1t a new qu@tlon »# Foster, perhaps,
proves ‘the point. .

In Foster, the Court held that Loulslana 5 open prrmary statute v1olated_ -
' federal law. ' The Elections Clause of the Constrtutlon _invests the States with
'responsrbﬂrty for the mechamcs of congressronal electrons but grants Congress “the

power to override state’ regulauons by estabhshmg uniform rules for federal
'electmns _Congress has passed Ieglslatron setting the date of the biennial electlon
for places inthe Senate and House of Representatives Congress also mandates
holdmg alk congressronal and presrdentlal”elections on a smgle November day

Smce 1978 Louisiana’ has held in October of a federal electmn year an open

prrmary ” for, congressronal ofﬁees n whrch all candrdates regardless of party, - -
- appear on the same ballot and all voters are entitled to.vote, A candidate receiving
a majorrty of votes at the open prrmary 1s elected” and does not have to stand for.-

AL Id at44-
.43, 1185.Ch 464([997)

44 Ponald C. Wmtershmmer"Rammsmp Butwoen Federal and Sicte Constintional Law, 25 N Kv.L Rev. .

257,277 (1998) (quotmg, in pan WoooRow WILSON CONS’H’?U’!‘[ONALGOVEZNMENTIN THE UN:TED S'nmas 173 Do

(1908Y).

45. USConstartl§4cll : S '. -
. 46 See 8. Terni Limifs; Ing; v. Thomton 514US 779 832 8%3{l995) SRS

47, 2USC 88 1,7 (1994). e

48. See2 US.C.§81,7(1994), 3 US.C. § 1 (1994)



36 ' TULSALAWJOURNAL' =~ =~ [Vol34347

electlon on federal electron day Loursrana voters chaﬂenged this prrmary asa”
violation of federal 1aw Fmdmg no conﬂrct between the state and federal statutes,
the District Court 'granted surmary judgment in favor of the state s Governor and -
Secretary of State. The Fifth Circuit reversed. ~ o

~The Court relred on the Electrons Clause of the Consututron and concluded that'

' Congress “has the power to.override state regu]atlons by establishing uniformrules - -
for federal elections, ‘binding on the States.. _Thus, Congress has leglslated that all o |
federal elections be held on a single day throughout the country. The purposeof this .. . -~

legislation was to protect the integrity of the federal election process. ‘On that basis,

federal law affectmg federal ofﬁce couid preempt any: state Iaw whrch 1nterfered wrthi .

'rhe aurhonty of the federal_ govemrnent to protect t_he order and manner in whrch those '

: e!ectxons mn another state. Thrs _latter p _mt ' "f course_ is actual" : the_ most mterestmg-' :
| aspect of thls case. . The prob]em of broadcastmg election results early has become

mcreasmgly troublesome in the second half ‘of the twcntreth century Lounsrana s B

provision was ‘merely a formahzed and extreme form of the probiem More perverse,
- perhaps; is. the’ effect of broadcast and electromc Joumalrsm on national:elections.
The Court means to preserve the vitality of the two party system in the United States.
Why else worry about the effect of broadcasting election results in New York before
the polls have closed in California?. This Court has shown itself to be' very interested

in the preservatron of the basrs of our two- party republrcan form of government ..

D Breard v Gréeﬁef b

_' 1 Thrs is. a case whrch wrll have reper ussrons m a number of areas yet the Court
was careful to focus the case as narrowly as possrble Here t:he Court demonstrates;
srgmficant deference to- the drgmty of American  states. w1thm the’ system of
mternatronal law TLate. twentreth century Amer:cans, accusromed to the centrahzmg.
tendencrcs $0 successfully pursued since the begrnnmg of the century may find the
opmlon curlous and perhaps rruldly drsturbrng The opmron puts people on notrce _

- of Paraguay resrdmg inthe Unrted States was arrested in Vnrgmra and charged with - |
attempted rape and capital murder: Followinga' 1993 jury trial; he was convicted of

' "49: Social scientists have found that the way primaries are ordered may affect the nature of candidates elected, See,

e.g., Elisabeth R. Gerber and Rebecca B. Morton, anary Election Sysrems aml Represenranon ]4 1L, ECON & S

ORG. F04 (1908) -y e T e T T S '
. 50, See generally; e.g., Larry Cat4 Backer, Readmg E‘nrm:ls Romer VMI cmd :he Arr oj Dwmmg Equal L

Prorecrmn 32 TuLsaL L. 361 (1997). . R B
51, 118 8.Ct. 1352 (1998).
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both charges and sentenced to death. On appeal the Supreme Court of. Vtrgrma N
.affirmed the conv ictions and sentences, and the United States Supreme Court demed'_
certiorari. 53 State collateral relief was subsequently ¢ denied as well. In 1996, Breard

.ﬁ!ed a motlon n the. Umted States D1str1ct Court for the Eastern Dtstrtct of Vtrgmra ] e 3
for federal habeas corpus relief, in which motion the accused argued for the first time =~ . -
that ( 1) the Vtenna Conventton on Consular Relatlons conferred on forergn nattonals e

the right to consular assrstance fotlowmg arrest and (2) at the ttme of the accused’
arrest, the arrestmg authorrtles had falled to mform him that he had the right, as'a -
'forel,gn rratronal to. contact hlS natron $ consulate The Drstrrct Court, in drsrnrssrng'
the habeas corpus petition; concluded that the accused (1) had proceduraIIy defauited_:-
the Vienna Convention ciarm when he faﬂed to raise the, ciarm in state court, and (2)

_ could not demonstrate cause and prejudrce for thrs default . The Fourth Crrcurt

Paraguay 8 ambassador to the Umted States and Paraguay s consul generaI to the
~ United States brought suit agamst some; Vagmta officials for the alleged vzolatton of -
' Paraguay S rtghts under the Vrenna Conventton Addrtronally, the Paraguayan consul
| -'_allegmg a denral of his. own rtghts under the Vienna Convention, ‘asserted a _
'clalm under 42 U, C. § 1983 The Drstrlct Court drsnussed the actton for lack of '
subject matter Jurtsdlctlon 57 and the Coutt of Appeals affirmed.® .\
' .In. 1998 Paraguay pursueri the V1enna Convenuon cla;m by mstttutmg '
proceedmgs agarnst the United States. in the International Court of Justice (ICT),
which'issued an order requesting that the United States take measures to insure that
the accused not. be executed pendtng the final decrston in.the ICJ: proceedmgs )
Paraguay aiso invoked the Supreme Court’ 5 orrgmai _]unsdtcnon over cases affecting
: ambassadors and consuls, filinga motion for. leave to file a bill of complamt Atthe
“sameé time; the accused filed'a: petition for habeas ‘corpus-as an orlgmal matter in‘the -
Supreme Court Both Breard and Paraguay ﬁled apphcattons fora stay of executlon
_ . The Supreme Court denied the: petlttons ‘the’ stay apphcatlons ‘and the motion
for ]eave tofile'a bili of complarnt In'a per curiam opinion expressing the views of -
- Justices. O Conr:or, Scalla, Keanedy, ‘Thomas; and. the: Chief Justice, the Court.
re]ected the argument that the execution violated the Vienna’ Convention.: The per
curiam explained that Breard had procedurally defaulted on his 'rights' 'under'th'e;
Vienna Convention by failing to raise the claim in the' state courts.”> " On two-
grouads the Supreme Court rejected Paraguay S argument that because the Vietina
: Conventton Was the supreme law of the land the procedural defautt doctrme could :

52. 4455E2d670:(Va: 1994).._' o
53, 51308971 {1994) R

54; 21UST775 : B
55, See 949°F. Supp. 1255 (ED Va. 5996)

56, Se¢ 134 F:3d 615 (4 Cirl 1998,

57. See 949 F. Supp: 1269(B.D:Var E996)

58. See 134F3d 622 (4th Cir 1998). = ; L
59. - Sze Breard v: Green; 1188 €6 1352 1’454 (]998) ( On Apnl 3 1998, nearly Fve years aﬁer Breard’

" conviction becarie final; the: Republic of Paraguay iristitated pmceedmgs apainst the United States in the Intemauonal : :

Court of Justice (IC)); alleging that the Uruted States violated the Vienna Corivention at the time of Breard’s arrest ”)
60, Seeid. at 1355, - S ;
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‘ot b invoked: Ftrst the Court explamed that the Vtenna Conventton itself pcmntted 5_ e

the United States to invoke the procedural default doctrine.®' “The Couit also Tejected
_ the clatm on the basis of its view that the United States” obhgatlons under the Vienna .-

"Conventton have been modified by the subsequently enacted Antiterrorism- and_.";'

Effective Death Penalty Act (AEDPA).? The opinion went on to coniclude that éven :
if the Vienna Conventton cfatm_ had been properly raised; the claim would haveno .

‘effect, Because Breard was unable to show that the violation had an effect on the trtat' o

_ that ought to have resulted in the' overturnmg of the Jjudgment of conviction.” HIS N

claims ‘were of a- sort more speculatwc than those routmely re;ected by the courts tn :

other cases.™ o
" The per curiam then dealt w1th Paraguay 8 c}atms The Court deci 'that the '

Vtenna ‘Convention dtd not clearIy prowde a foreign nation with a p”rtvate nght of |
‘action in ‘United States courts. This statement was asserted thhout reference to case S

64

’ law or other corroborattve source.®’ _ :
“ " The per curfam’s Eleventh Amendment analysxs' was both short and confused _ f
: _Thc Court rermnded us that “the States IIl the absence of consent are e fror
suits brought against them . . . tate.” ' _
Amendment in its role as reposnory of some sort of constttuttonahzat;on of sovereign -

ented thc Eleventh. .

trnmuntty “Then the’ Conrt rejectfxi the _argumen t_hat Ygung apphed 66 “Though L

'-Paraguay clatms that tts smt is wrthm' an exemptton dealing thh conttnumg. :

' 61 It argued that the'prooedural riles of the forum state govem the 1mplementatton of a treaty if thiat stite: Umted
States procedurat niles require the dssertion of error in ériminal proceedingsmust first be ralsed in state courts in habeas
.proceedmgs “By Tt asserting his Vienna Convennon'clatm ire State court, Breard Fatled to exercise hts rtghts under
“the Vienna € vention i confonmty with the taws of thié- TUiited States and the’ Commonweaith ‘of V:rgmta Havinig
failédito’do so; he‘cannot raise a elaim of vro[anon of violation of those; rtghts now on federal: habieas review.™ fd: Tt |
. argued that the proccdural rulesof the forum state govern the tmplementatton of a treaty in that state, and because Us. .
procedural ru!es reqtnre the assertton of ermr in cnn-unai proceedmgs must f rst be raased m state courts m habeas ’
proceedmgs ; i i -
62,728 US §§ 2254— 66 {Supp 1998) (refemng ta Retct V. Covert 354 U S 1 (E957)) “Breard’s abthty to
obtam rélief basad ori violations of thé Viénna Conventicn i§ subj ject to this suhsequcnt[y endcted nile, just 45 any claim
atising tnder the Unifed Statés Constitution would be % Breard: {18 $: Gt at 1355 (citing Teague v. Lang, 489 U.S.
. 288(1989)). Because Breard had nof raised thé i ssiie before the state courts, he wouid e unable to establish how the
i Iack ofconsa!ar adwce pre;ttdtced htm See td N L . . T
83 See i :
. 64,. SeeBreard 118S.Ct. at1356 e : :
65.- Id. ai 1355-56 (cmng Pnnctpahty of Monaco v MlSSlSSl]‘Jpl 292 U S 313 329 330(1934)) see at‘w [..OUIS'_
E Wolcher, Soveretgn Immumry and the: Supremacy Clause Damages Agamst S!ates in Thezr Own Cour!s for
Constititional Violations: 69 Cal; L Rev. 189 (1981): : ’
66, - Expdrfé Young, 209 U.5.123; 159-160 (1908). The rules, asexpressed by that Cotzrt creates an’ exceptton".'
* to the limitation of suits in federal coiirts against states for violation of federal faw:: . ;
Thie dc to be énforced is alleged to be unconstitutional; and if it be so, the use of thc name of the
State to enforce anunconstitutional act to the injury of comp!amants is & proceeding without the &
authority of, and cne which does not affect, the state in its sovereign or govemmentil Cipacity.
It is simply an illegat act upon the part of a state official in atterapting by the use of the name of -
the State, to ent‘orcc a !egzs!atwe enactment which i is votci because unconstttuttonal lf the act : :

officer, in proceeding under such enactment; comes into conflict wrth the supcr:or authority of that
Constitutiofy, and he is in' that casé strtpped ‘of his official: or, representattve character and is.©
-+ subjected in his person to the consequencesof his individual: conduict:: The State has no'gower to.
. .. imipdrt (o himany. imirmimity from. responszbt]tty 1o the supreme authortty ot‘ thes Uriited States. 0 R
Id Fora nice review of the cases consiructing the current understanding of the Eleventh Amendment; see; .25, Carios
Manuel Vazquez, What Iy Eleventh Amendment Imimunity?, 106 YALEL.J. 1683 (1997). : S
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consequences of past vrolatrons of federal rights we do niot agree. The faﬂure to
notify the Paraguayan Consul occurred long ago and has no contmumg effect The
causal, link present in Milliken is absent in this case.””

y The Court then reJected Paraguay s § 1983 clarm on the ground that Paraguay
_Was not & person for purposes of the statute and thus was not authorized to, brmg-
suit. % And f'maIIy, though with. regret , the Court su ggested that ulttmately the issue
for Paraguay was pohtrcaj"'_Whlle_ Paragua and the federal government couId_. :

Justrce Souter fried a separate oplmon, and Justrces Stevens, Gmsburg and
_Breyer: dissented The three dlssenters stressed theu' annoyance. with Vu’gmxa g
' determmatlon to speedtly execute Mr Breard As'J ustice Breyer explarned -
_Vrrgmra s executron scheduie “}eaves 1ess tune for argument and for Court
I can ﬁnd 1o. specrai reason here to truncate the perrod of ttme that the Cort’s s rules

' would otherwise: make available.”® * On that basis, the drssentmg Iustlces were
unwﬂ]mg to, concede the substantwe pomts ‘taken for granted in the per cariam,”

_ Breard i§ a fine example of the product ofa court unwzllmg to 1eap mto great
_1ssues ‘even when they are staring it in the face, Here the Court provides simple
gmdance grounded i the traditional notions of treaty apphcatron and federal/state
comity. Indeed, the on}y thing whrch troubles the justices is, the speed with which this
srmple ecrsron ‘made, It offends some of the justrce S supra—const1tut10na1 notions -
" of falmess in constrtutronal ad}udrcatlon e The substance of the decision mrght we]l'

: Yet the Court __ eatment of the Vlenn :_Conventron whﬂe nelther new uor :
extraordmary, rerrunds us of the problems the Umted States w111 face wuh mcreasmg
frequency in thrs era: of raprd entanglen nts" rntemauonal legal systems These
'_entanglements are transformmg our tradrtronal two layer system ¢ of state and federal-
govemments bound together by a constuutxon Inits place we are blundermg into
a three layer federal ‘system’ composed “of state national and supra-national
govemrnents - While the relations between state and national governments are still
governed by a constltutron the between the national government and the supra~
nat1ona1 entrty is govemed by any number of agreements we call ¢ treatr_es

- 67 See Breard I ES S Ct at 1356 (crtatron omltted)
v 68 Sée id. B T ST L
69 Id:at 1357 (Breyer T dtssentlng i e
. 70... Justice Breyér makes this quite cleds in hig: drssent Seeid.: i T
71z -For adiscussion of the fashioting of féimess aga major extra-consututnona[ prmcrp!e of constuuuonal law, sée
Larry Cati Backer; Fairness asa Generul Principleof American Constitutional Law: ‘Applying Extm-Constrmuonal
* Principles 1o Consiitiitional Casey it Hendricks aid ML B33 TULSA L.J. 135 {1997

72. Actually; theré may be four layeisstate] tribal, national and $upra:national:- The Umted Statcs has yet to sort o

out its relationship with the Indian tribes; and between the tribes and the states.
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contradlstmctlon to eonstltutions.”73 The United States, to varymg degrees is now' '

subject to any number of conventions, leagues of nations for this or that purpose and

with this or that set of enforcement mechamsms.. We have lately limited our .
sovereignty to the extent necessary fo eomply ‘with our obhgatlons under the North-

- ‘American Free Trade Act™ and as a part of the World Trade Orgamzanon We form IR

'a part of the web of reiat;onshlps arising through the United Nations.

'I‘hese are: the multnpie_and fluid-levels: of our emergmg federal system. The'_ .. -

'commg century will reveal the way in whzch our elghteenth century federal system
incorporates these fwentieth century plecemeal accretzons and cessions of soverelgnty :
_ For the_moment our federal 1eglslat1ve and’ executwe branches 'wzll contmue tOj

B juchelai brarich treats these comnntments as essestlally pohtlcai : bmdmg oniy asind
3'to the extent that Congress so provxdes by addltlonal }eglslat;on. Treatles remaln'

'Umted States takes the posmon that though it cedes ' _verelgoty _o an extent when nt =

: becomes a member of mtemational_orgamzatlons, 1t on}y loses that soverexgnty as and’

. "suspiclously, deh“' ous'ly,' and i omca]ly hke" h hetoric of J ohn C. Calhoun, u'rged.

on the national government a eentury agoin d'efense of the soverelgn majesty of Sotith .
Carohna (and other states) to resxst the power of government atthe natlonal level L

_' 73 I re _]CCt the common understandmg of a fundamentai d:fferenee between treaties and constltunons, thc former .
" beéing a creature of the “Taw™ betwisen nations and the latfer belonging to a different “species™ of law. Se¢ generally:
Larry Cats Bicker, Forging F ederal Systenis Within a Matrix of Contained Conflict: The Example of the Europedn

" Union; HARVARD: JEAN" MONNEI‘ WORKING PAPER; No.: 4/98 (!998) <http/lwww law.harvardiedu/Programs/ -

JeanMonneUpapers/98/98 A= it (visited Feb; 22; 1999); Prasad Sharma; Restoring Partial Democracy: Why the
U8, Should Lister'to Citizen Vo:ces th!e Engagmg in Im‘emaa‘zonal Envaronmema[ LuwMakmg, 12 EMORYINT'L.
L.Rav. 1215,1231(1998). o
74: North Americar: Free Trade Agreement 19 U RX C AL § 3301-3473 (West Supp 1998} :
75. See Fosterv. Neilson, 27 U.S. {2 Pet.) 253 (1829) (Atreaty iy in:its nature a confract between two natnons, not .

. a Legislative Act, It does not generally effect, of itself, the object to be’ accompi:shed especially so far asits operation S

is intraterritorial; but is carried into éxecution by the soverelgn power of the respective parties (0'the instroment).”
76, SeeBlackbum v, Attomey General, [1971]2 AILE.R: 13807(CA:) (Bmtshexecut]on of Eiropean Community
Treaty hadno effict in Britain unless imiplemerited by act of Parliament); Macarthys, Eid: v, Smith; [1979F FARER. -

- 325 A) (Par!:arnent has authomy to abmgate or mod:fy Bnta:n s obhgatlons under the European Commﬂmty' L

Treaty). -

1850) (Ross M. Lence, ed. 1992)

7. See generally JORNC: CALHON, UN:ONANE)LIBERTY Tmpomcupmmsopmommc CALHOUN (:sa 1-"_ o



1999) - THE REHNQUIST COURT FINDS ITS “GROOVE” -361.7 '

This phﬂosophy was discredited (by. war) when apphed to the relatlonshlp between “
states and the natronal government of the Umted States. It is accepted w1th little
questlon m deﬁnmg the relatronshlp of one “state” to another in the context of multi-

state unions. _However, as these unions begm to take on more of the attrxbutes of Lo

i]l"be hard to dxsmlss

- govemment the parallel '

III A COBBLER s COURT A PRACTITIONER S COURT

My dnscuss;on of these cases leads me back to where we started this mornmg
More specifically; it leads me back toJ udge Holmes’ openinig remarks on his grateful.
assessment of the role this Supreme Cotirt has finally embraced.™ I 'want to draw on
some lessons raised by the cases'T have just considered and’ attempt to draw some
‘useful conclusions : about the natare’ of the Supreme Court s approach to. the
profess:on ThiS exercrsewnll alsohelpus understand why. many commentators carry
~ on about their view: that the Rehnqutst Court’s decisions are 50 “dxsappomtmg ”

' ‘Stella has indeed got her groove back-—the: Rehnqurst Court is now grooving to'the = E

- petltreners beat. It has fulfilled its: promise by embracmg its: vocation~-that of.
Cobbler’s. Court L Sadly, for many of us; Rehnqmst s Stells is not groovmg the way
we want her to. -
' The Rehnqmst Court has become dlsappomtmg, and particularly dlsappomtmg

' thrs past Term because the Court has failed to-meet our expectations of a Supreme
Court of the - Amencan federatton . We: have gotten- very. used 1o’ the American

Supreme Court actingout scenes: from Cecil B. DeMille’s movie The Ten Command-.

ments. 20 We: ‘expect the. sturm: und drag of the great: scenes. between Charlton
- I—Ieston s Moses atid Yul Brenner’s Raamses leading to the exodus from Egypt with
. the Court: playmg the role of the: supematuraI—God or Satan: depending on the
listener’s point of view: - This Court; as: supernaturaE makes the big pronouncements
- inthe big cases: ithou shalt abort; thou'shalt not ledd pmyer irepublic schools; thou
shalt not take the vote from: gay: people Suich pronouticernents send: chills up our
collective spines.. This is the Court doing God’s work—or the Devil’s. This is what
we want our. court to do.. It’ s 11ke heroin addiction:: If we do not. get our hit, we.
wonder what is wrong;.- and we. have been supphed with this: stuff at: least since the
days of the Warren Court.% . - n
- This is the Court of grand theory for Wthh we watch kae 50 many Hollywood-

group;es wa:tmg for their: starlet of the’ moment _This'is the Court which, as J judge = '

" Holmes ‘noted;: prov1des us w1th pronouncements of fundamental prmcaples of-
- constitutional law.® These fundamental prmcrples of constltutlonai law help all of
us, perhaps 10 understand how to approach our own readmg of the federal

78. See Sven Enk Holmes fn!roducrmn The Ocrober 1997 Supreme Court Term 4. TuisAa LJ 201 (1999)
. 79.:. My notion of Cobbler’s Courtis further explored: mfra notes 87- 104 and accompanymg text RUTRD
. BO. Se¢ THETEN COMMANDMENTS {Paramoum 1956).: " Er o
Bt For a sense of thns sort of addlcnon see'e: g m WARRFN COURT A REIROSPECHVE (Bemard Schwartz ed
1996) L Ry : o =
82, See Holmes mpra note 78 at 202
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:Constltutton It helps illuminate for us the normative walls wrthm whtch we are
permitted to mterpret our basic law ‘Law professors Jouma]rsts ‘and politicians all
love grand theory We cannot get enough Qur enga gement with grand theory keeps

us employed Tt is sexy, amblguous and maileable It perpetuates the illusion that

some powerful entity (the Court) is engaging in very important work (its opinions);
which will fundamentally trasisform our social order—or destroy it. Even lawyers -
love grand theory. It is ambiguous and malleable, but not in the sense that gives
pleasure to academics. Like sculpting clay, soft and porous, giving way to any touch,
grand theory creates the possibility of endless litigation. ' Litigation, a-the fees it
generates, makes it possible for lawyers to'pay the tuition our’ ‘universities.charge to-
keep: academics comfortably employed.” This technoiogy of law is both'a closed
- system, and the source. and ﬁtel of its perpetuatron Grand theory ts a wonderful '
'thlng : :

Yet much hke sermons dehvered in our: houses of worshrp, rt is sometimes hard :
to grasp ‘what is Ieft of grand theory in: the dtmnung afterglow of its dehvery Think -
- aboutwhat happens to the words, those wonderful grand general btliowmg wordsand
“ideas, delivered: w1th such eloquence between the time you: get into‘your car and the
tlrne you get home Can you even reconstruct that whleh was sard:- by the tlme you

idea how thts idea ought o apply to: the cu‘cumstances of: your everyday hfe Grapd -
theory can at times provide | little guidance to govemments courts; lawyers or people
At this pomt you come closer to understanding Judge Holmes’ tone when he declares

his. undylng gratttude ‘when the Court’ actually provrdes gurdance to the inferior . . -

couris. ¥ The Imphcatron of course, is' that for yea.rs it has not. provrdexi that ‘
- 'guldance _: N o ) o
Grand theory is at 1ts best at the most generai of levels It is most use!ess at the
Ievel of the individiral,: ‘o at thie level bf applicdtion. It-is animated by the love of
humankind; but requlres a bhndness to individual humans, each’ uniguely situated.
- Justice Scaliais my candidate for poster boy-of grand theory Justice Scalia tends not’
to let the individual get in the way of theory. ‘What seems inconsistent— Oricale®® on
the one hand and Romer®®on the otheér—-can be explained by his‘consistent passion
for application of the logic of a theory he has taken: great’'pains to develop In the
former, the internal consistency of the statute assumed paramouiti 1mportarrce ‘the -
individual and his situation was of secondary 1mportance In‘the latter case, moral
theory apphed to: groups of people took center stage Indwrduals were ef no :

8‘% Cf Niklas Luhmann Law as Social Sysrem, 83 Nw. UL REV. 136 (1988- 89) (on law as & self perpetuating
closed system); Pierre Bourdaeu Tize Force ofLaw Toward a Socaology of:he]undrcat Freld 3 HAST!NGSL.J 805"
(1987). . R : . :

84;. See Holmes, supm note: 78; 2t 201 : AR R : o

85. Oncale v: Sundowner Offshore Serv., 1 18 S Ct 998 {1998) {sex harassment statute covers mstances of samc =
sex harassment).: g

. 86 Romer v Evans, 1165 Ct 1620 ([996)(Majonty vordeda Coloracio constxtutaona[ amendment affect:ng the R
parttcu pationi of gay people int the political process. Justice Scalia dissented argumg that traditional deference w0 |ssue5 s

of sexual morality supported the amendment. See id. at 636.).
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Desplte the efforts of Justice Scalia; the Rehnqurst Court has increasingly . © . .

shown itself inept at grarid theory The tltans of grand theory of a genieration ago are'-
now largely absent from the court. Though the Court remains as fragmented as ever,
the ﬁssures are no longer necessanly tdeologrcal Instead the différences could be

- better understood as differences in the sense of what the nature of the Court’s work, o

ought to be, There are a number of j Justtces now who are uncomfortable with grand o

".theory It is harder and harder for Justice Scalia to find people to play the gameso - .

' popular on the Burger and Warren Courts. As a result the Rehnqurst C‘ourt has been' '
a theory of Amerxcan Constltutlonal Iaw or everr a theory of courts or the Amencan
pohtrca} system _It has” never. really made such pronouncements unlike its
predecessor Courts under Chref Justices. Warren and Burger _ U

- With this: Term s cases, however, “Wwe can begm to cieariy see the “groove” of _
thrs Court Thrs is not a court of grand theory, this i is, a cobbler’s court. Whatdo I -

"'mean by thrs terrn'? A cob er s court is in some ways the ant:thesrs of a court of :

' grand theory A cobb}er 'S court isa practltroner s court, a pragmat;st court Itisa

court that’ desires to be fair, ¥ is reSpectful of the past (at least when it suits them) 8o

and is deferentlal to its own trachttons89 and past opinions.” % Most 1mportantly, itis
a court whrch is less comfortabIe makmg pronouncements at the ievel of humankmd o
and much more comfortable makmg Taw for the individual. “This i is a court gurded by
a mentahty whlch prefers to give guldance to the courts o fill i in the blanks, to
provrde regularrty and some cornfort to those who :t must advise, to look at the
practlcai L :
ThlS is a court whrch prefers to contextuahze 1ts decrsrons ThlS is a court _
whlch balances the interests of everyone mvolved ina htlgatlon Yet, the Rehnqurst .
_cobb]er 5 court oreates as'much frustratton as ‘was created by the grand but empty;
_ theory ¢ f prxor courts But the frustratron 1s -of a dlfferent order ‘The court’s

_ 'emphams on'the mdmduahty of cases creates a contextuahzanon mghtmare Where
the facts of a case make all the dtfference in’ the world the valuie of. guldance
diminishes as facts deviate from those adjudrcated After all, no two sets of facts are
exactly: ahke : o

Asa result the nature of the battles w1thm the Rehnqutst Court has been of a

substantlally different character than the battles. fought in the Warren and. Burger
Courts The Warren and Burger Courts spawned huge 1deologrcal batt}es These

87 Sce Lany Caté Backcr. Faame.rs asd Genera! Prmczple ofAmerrcan Consm‘tmonal Law Applymg Extra-
Comumnona[ Principles.to. Constitutional Cases'in, Hendr:cks and MLB:; 33 TUSA LI, 135 (1997). s -

88: Clmton v.New York i 18 S Ct 2091 (I998), pmv:des a good exampleof the way m which the Court attcmpts'
. deference 1o the past.:: .

.89 See; ey wadEerv Berlm !188 Ct 2081 (E998) (afﬁrmmg the broadiy appheci ruie of pnvrlege, though' REPE

leaving the door open for reconsrderatron o the apprapriate factual suuauon)
90.. See, e.g., Planned Pamnthoodv Ciisey;, 510 U.8:1309; (1994) : ER :
91, The scx harassmierit cises are a good example of this: tendency thlS past ‘I'erm See Oaca]e Vi Sundowner :

Offshore Serv., 118 5; Ct. 998 (1998); Faragher v. Boca Raton; F18S. Ct: 2275 (1998); Butlingtor Indus, v Etlerth, .-~ -

[18 8. Ci. 2257 (1998). - Ancther'good exampie is Sacramento: ¥ Lewas, 1188 CEo 1708 (1998} in whicki thie Coutt
severely timited the circumstancés uader which people could fecover from pohce for i mjurses received asa resu!t of a -
high speed chases. This is a court which prefers to contextualize its decisions.
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were battles over grand theory, over a v1s1on 1 of the soc:o~1egai pohucal cuIture i
which decisions are madé, The partxcu}ar lltzgants and their causes 'of action became
marginal characters in the battle of the titans. Lawyers understood the nature of the
battles. The 19603 saw the exploswe growth of “strategm and xmpact 11ugation ;
: 'on a w1l]1ng judxcxary : S -
‘In contrast, the Rehnqmst Court es;}ec:ally after the reurement of Justice.'

Brennan (when the Rehnquist Court perhaps really began), spawried a very different -~ |

type of battle. Here we see more often the battle between two very dffferent styles of
appellate Judgmg Thls is best persomfxed by the battles between Justice Scalia, a-
master of the old grand theory school, and Justice O Connor }eadmg flgure of the
cobbler’s court. This i IS especia Iy ewdent in theu' contests over the interpretation of
' __the Rehgion Ciauses For those of you used 10 the heady daYs f 'Kennedyesque_ _

o The cases th:s Tei'm prowde good examples of both the way m whlch a .
cobbler 5 court functions at zt:_'_ best and the way. in which a cobbler s court
-approach&s its role as consumnonal arblter. Tradmon and the preservanon of bnght'_ '
hnes rules were at the heart of Swidler % “Baker’s rejection of the use of the public-
pohcy exception to resist apphcatlon of the constltutlonal obhgataon of FuIl Faithand
Credit stands as another example.”” It was also present to a great extent in Breard.%.
A cobbler s court 1s deferentlal to govemment and dewses practical ruIes to give

whlch substanually frees pohcc ofﬁcers, and the govemments whlch employ them .

9. For a taste of this sec, e.g., Edward . Spaser, The Role of the Welfare Client's Lawyer, 13 UCL.A. L. Rev.

361 (1965); Patricia A: Cain; Litigating for Lésbian and Gay Rights: A Legal History, 79 VA L. REV: 1551 (1993).- - -

- 930 :See, eg:, Larry Catd Backer, The Incarnate Word,: that Old Rugged (Klan) Cross arid the: State:- On the. .
Supreme Coitrt's October 1994 Term Establzshment C!ause Cases and the Persistence of Comic Absurdity as.
Jumsprudence, 31°FULsA L3, 447 (1996). Lo -
‘94 Swidlet v: Berlin, 1 I8 8. Ce 2081 1998) n holdmg that the attomey—chem prmlcge siirvives thé death of
’ the client, a'simplé bright line rule, the Chief Justice took the highroad, upholding a broad, simple and old fashioned:
reading of the privilege. The Chief Justice conceded however ‘thit the establishitient of bright lne rule does not mean
it should stand for all titrie; it compelling proof of & generalized change i circlirstanicés is needed to warrant such
an pverturning.” The dissent by Tustice O Cotinor was based oh the other face of the cobbler’s coutt-—the desirability
of contextualization: Justice O°Connor would have converted the privilege effectively to 2 work product shield a¢ the: .

deathvof the client;: Such a'shield couid be pierced:in'a cnmmal proceedmg {at leasty where a Dalancing of the inferest .-

ini preservation of the confidenice wits outweighed by the interest in disclosure: The factors mbeweughed would iniclude |
the interest in exonerating an isinocent eriminal defendant; tie exnstencc of a com;)ellmg iaw enforcement mterest and' '
the need to preserve incentive to comminicate with: one slawyer L LR L T
.95 Baker v; General Motors; ‘Corp., F18'S: Ci 657(1998) See. textsupra Part HB .
96 Breard'v: Green; [ 18'S: Ci: 1382 (1998} See texisupra PartiLD: e
97.- National Endowmerit for the Afts v: leey, 1188 Ct: 2168 2171 (1998)
98. 118 8. Ct. 1708 (1998). . )
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from liability for damages resulting from high speed chases. Within the ambit of its
authority, The Court also showed a willingness to confirm the power of the federal
governmcnt within the ambit of its authority over elections,” and telecommunica-
tions,'® :

: Most tmportant of course, is the continued emphasm on the context of the ;
' dectsmn. ‘This is 2 court which tends to be leery of absolutes and to adhere ciosely
to the facts before it (at least as the Couit construes the facts on which it wishes to
rely). ‘Balancing and factor analysis is the order of the day. Justice Thomas’s
embrace of the principle of pmportionality in Excessive Fines Clause cases provides
a nice example.'"'

The fact that the Rehnqmst Court can impose both bright lmes rules and fact =

base balancing tests in almost equal measure is less:contradictory than it might
appear at first blush. It also serves as further evidence of the pragmatism, the -
practitioner orieritation, of this court. The answer lies in the nature of the litigants..
With respect to common law: claims, or claims that do not involve the government as
prmc:pal orenforcer, thena hlghly contextualized balancmg is often the rule. In these .
cases, the peculiar facts before the courts and the inferests of the litigants and the
court must be considered in arrivitig at a judgment of the case before a court. The
shortcomings of this approach are well known.'” On the other hand, the Court will -
take a different approach one favoring bright line rules, where the government is an
active participant or in cases of statutory interpretation. In this context the court

~seems to favor simple rules, whxch are easy to apply.'” Oncale is a good case in
pomt 104

IV CoNcLUSION

I have offered a dxfferent vision of the Rehnqmst Court. Rather than consuier
the precedmg Term a disappointment, [ consider it a great success. The Rehnquist
Court has finally found its stride. That law professors and headline mongers may be
disappointed is of little moment. The Rehnquist Court, in eschewing grand theory,
will be able to provide a significant contribution to jurisprudence. At last we will -
‘have the evidence to argue intelligently about something other than grand theory:
Does a Supreme Court thh a pragmatlst or a theoreucai bent do us the better
servnce‘? Only time w111 teﬂ

99 See Foster V. Lovc [188.Ct, 464 (1998) See text supra Part 11.C.

100. See AT&T v. Central Office Tel;; Inc;, 118 8: Ct. 1956 (1998). See text mpra Part ILA,

10t. United States v. Bajakajian, 118 $: Ct. 2028 ([998), Use of the principle of proporticnality is common it
Europe and has been embraced as an important principle of constitutional adjudication in by the European Court of
Justice. See, e.g:, NICHOLAS EMiLIOU, THE PRINCIPLE OF PROPORTIONALITY IN EUROPEAN LAW (1996).. ; :

102, Fdcts and cifcumstances adjudication can fesult in the creatior of hollow ruiles consisting for the most pattof
factor recipes. In abusive cases. these. factor recipes: can be used: as @ sereen 1hrough which & cynical courtora -

manipulative courisél can redch a quite arbltmry decision.. Moreover a htghly contextuahzed appmach cary make- o

planninig as diffichlt ds the most obitise statements of grand Lhcoty

103. Of churse; simple: rules: for. Complex  problems can b bad medicine indesd.  See Judith V. Royster .
Decontextnalizing Federal Indian Law: The Supreme Court's 1997-98 Term, 34 TuLsaL.J. 329 (1999).

104. Oncale v. Sundowner Offshore Serv., 118 8, Ct. 998 (1998). See supra note 91.




